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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

FEARGAL MAC CONULADH,
Plaintiff,
Civil Action No. 1:18-cv-06380
-VS§
ANSWER
ATARI GAMEBOX LLC,
Defendant.

Atari Gamebox LLC ("Defendant"), by its attorneys, Bressler, Amery & Ross, P.C. responds to
the Plaintiff’s for breach of contract, breach of the covenant of good faith and fair dealing, quantum
meruit, declaratory relief, and rescission (“Complaint™) as follows:

1. Denies the allegations in Paragraph “1” of the Complaint.

2. Denies knowledge or independent information sufficient to form a belief as to the truth of
the allegations in Paragraph “2” of the Complaint, and therefore denies the allegations.

3. Admits the allegations in Paragraph “3” of the Complaint.

4. Denies that at all relevant time Atari Games, Corp. has been the sole member of Atari
Gamebox.

5. Admits that Atari Games Corp. is a subsidiary of Atari, S.A., but denies that Atari, S.A. is
a defendant in this litigation.

6. Admits the allegations in Paragraph “6” of the Complaint.

7. Admits the allegations in in Paragraph “7” of the Complaint.

8. Admits the allegations in Paragraph “8” of the Complaint.

9. Admits the allegation in Paragraph “9” of the Complaint.
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10. Lacks knowledge or independent information sufficient to form a belief as to the truth of
the allegations in Paragraph “10” of the Complaint, and therefore the allegations are denied.

11. Admits the allegations in Paragraph “11” of the Complaint concerning Atari’s games and
franchises, but denies the remaining allegations in Paragraph “11” of the Complaint.

12. Admits the allegations in Paragraph “12” of the Complaint.

13. Denies the allegations in Paragraph “13” that seek to characterize Mr. Chesnais’s
impression(s) and the purported ownership structure for Atari Gamebox.

14. Denies the allegation in Paragraph “14” of the Complaint.

15. Denies the allegations contain in Paragraph “15” regarding the original ownership
structure of Defendant, and further contends it lacks knowledge or independent information
sufficient to form a belief as to the truth of the remaining allegations in Paragraph “15” of the
Complaint and therefore the allegations are denied.

16. Denies that Plaintiff participated in the creation of Defendant in or about July 1, 2017,
but admits the remaining allegations in Paragraph “16” of the Complaint.

17. Admits that Defendant agreed to reimburse Plaintiff for invoice services of other parties,
but denies the remaining allegations in Paragraph “17” of the Complaint.

18. Admits the allegations in Paragraph “18” of the Complaint.

19. Admits that Plaintiff received stock options from Atari, S.A., including the vesting
schedule, but denies Plaintiff’s characterization of the motivation for issuances of the stock
described in Paragraph “19” of the Complaint.

20. Denies the allegations in Paragraph “20” of the Complaint.

21. Admits that Plaintiff and Defendant negotiated and executed an Amended and Restated

Limited Liability Company Agreement of Atari Gamebox, LL.C on or about September 30, 2017
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(“Operating Agreement”), but Defendant denies the remaining allegations in Paragraph “21” of
the Complaint.

22. Admits the allegations in Paragraph “22” of the Complaint.

23. Admits the allegations in Paragraph “23” of the Complaint.

24. Denies the allegations in Paragraph “24” of the Complaint.

25. Admits the allegations in Paragraph “25” of the Complaint.

26. Denies the allegations in Paragraph “26” of the Complaint.

27. Denies the allegations in Paragraph “27” of the Complaint.

28. Denies the allegations in Paragraph “28” of the Complaint.

29. Lacks knowledge or information sufficient to form a belief as to the truth of the
allegations in Paragraph ‘“29” of the Complaint, and therefore the allegations are denied.

30. Lacks knowledge or information sufficient to form a belief as to the truth of the
allegations in Paragraph “30” of the Complaint and therefore the allegations are denied.

31. Denies the allegations in Paragraph “31” of the Complaint.

32. Denies the allegations in Paragraph “32” of the Complaint.

33. Denies the allegations in Paragraph “33” of the Complaint.

34. Denies the allegations in Paragraph “34” of the Complaint.

35. Denies the allegation in Paragraph “35” of the Complaint.

36. Admits that Defendant engaged Indiegogo for a crowdfunding campaign in or about May
30, 2018, but lacks knowledge or information sufficient to form a belief as to reports purporting
to establish the amount raised from the crowdfunding efforts as described in Paragraph “36” of
the Complaint and therefore the allegations are denied.

37. Denies the allegations in Paragraph “37” of the Complaint.
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38. Denies the allegations in Paragraph “38” of the Complaint.

39. Denies the allegations in Paragraph “39” of the Complaint.

40. Denies the allegation in Paragraph “40” of the Complaint regarding compensation, and
lacks knowledge or information sufficient to form the truth of the allegations in Paragraph “40”
of the Complaint related to income projections and therefore the allegations are denied.

41. Denies the allegations in Paragraph “41” of the Complaint.

42. Denies the allegations in Paragraph “42” of the Complaint.

43. Denies the allegations in Paragraph “43” of the Complaint.

44. Repeats its responses in Paragraphs “1 - 43” of the Complaint.

45. Admits that allegation in Paragraph “45” of the Complaint.

46. Denies the allegations in Paragraph “46” of the Complaint.

47. Denies the allegations in Paragraph “47” of the Complaint and respectfully refers all
issues of law to the Court.

48. Denies the allegations in Paragraph “48” of the Complaint and respectfully refers all
issues of law to the Court.

49. Repeats its responses in Paragraphs “1 - 48” of the Complaint.

50. Admits that Defendant agreed to act in good faith, but denies the remaining allegations in
Paragraph “50” of the Complaint.

51. Denies the allegations in Paragraph “51” of the Complaint and respectfully refers all
issues of law to the Court.

52. Denies the allegations in Paragraph “52” of the Complaint and respectfully refers all
issues of law to the Court.

53. Repeats its responses in Paragraphs “1 - 52” of the Complaint.
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54. Admits that allegation in Paragraph “54” of the Complaint.

55. Admits that allegation in Paragraph “55” of the Complaint.

56. Denies the allegation in Paragraph “56” of the Complaint.

57. Denies the allegation in Paragraph “57” of the Complaint.

58. Denies the allegations in Paragraph “58” of the Complaint and respectfully refers all
issues of law to the Court.

59. Repeats its responses in Paragraphs “1 - 58” of the Complaint.

60. Denies the allegations in Paragraph “60” of the Complaint and respectfully refers all
issues of law to the Court.

61. Denies the allegations in Paragraph “61” of the Complaint and respectfully refers all
issues of law to the Court.

62. Repeats its responses in Paragraphs “1 - 61” of the Complaint.

63. Denies the allegations in Paragraph “63” of the Complaint and respectfully refers all
issues of law to the Court.

64. Denies the allegations in Paragraph “64” of the Complaint and respectfully refers all
issues of law to the Court.

FIRST AFFIRMATIVE DEFENSE

65. Plaintiff fails to state a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

66. Plaintiff’s attempt to recover monies from Defendant constitute unjust enrichment.

THIRD AFFIRMATIVE DEFENSE

67. Plaintiff has failed to mitigate his alleged damages.
FOURTH AFFIRMATIVE DEFENSE

68. Plaintiff’s allegations are barred by principles of estoppel.

5



| b {

Case 1:18-cv-06380-SN Document 10 Filed 08/07/18 Page 6 of 9

FIFTH AFFIRMATIVE DEFENSE

69. Plaintiff’s allegation are barred by the principle of unclean hands.

SIXTH AFFIRMATIVE DEFENSE

70. Plaintiff’s allegations are barred because he failed to perform an condition precedent
under the Agreement.

SIXTH AFFIRMATIVE DEFENSE

71. Plaintiff is not entitled to recovery under the principal of in pari delicto.

COUNTER-CLAIM

Defendant hereby brings this counterclaim against Plaintiff for breach of contract pursuant
to the Agreement.

JURISDICTION AND VENUE

1. Defendant hereby incorporates the jurisdictional and venue allegations alleged in Paragraphs 6
through 9 of the Complaint.

BACKGROUND FACTS AND PRAYER FOR RELIEF

2. Defendant executed amendment to the Agreement and to the Operating Agreement whereby Plaintiff
agreed to develop certain consumer electronics product for Defendant (“Atari VCS Project”). Plaintiff
controlled the development of the Atari VCS Project and operated with substantial independence, subject to
the Paragraph 3 of the Agreement, which outlined Deliverables.

3. The Agreement stated:

Deliverables: The deliverable defined herein is to produce a final Industrial
Design (“Design™) for the Product, as well as 1-2 peripheral controllers
(“Joystick” or “Controller”). The Design needs to reflect the heritage of Atari
gaming products ..., while also reflecting modernity to open up the Atari
brand to a new generation of consumers.

An initial CGI indication of one part of the Design needs to be produced for
marketing purposes within one week of this Agreement. The full Industrial
Design, delivered digitally (in 3Ds or other agreed format) should be
delivered before July 31, 2017. Some ongoing support may be required until

6
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September 17, 2017 while the engineering team produce physical prototypes
based on the Industrial Design the contractor delivers.

4. Plaintiff tightly controlled information about the Atari VCS Project and shared minimal details with
Defendant. Plaintiff led Defendant to believe that the Atari VCS Project was proceeding on schedule.
Eventually, Plaintiff sought additional time to develop the Atari VCS Project. After several missed deadlines,
Plaintiff told Defendant that the Atari VCS Project would launch in December 2017.

5. On December 11, 2017, based upon prior representations from Plaintiff, the Board of Directors of
Defendant’s parent company, Atari, S.A., assembled to finalize corporate authorization for Defendant to launch
the Atari VCS Project. On information and belief, Plaintiff unilaterally released a social post to more than
100,000 followers of the Atari VCS Project, while the Board meeting was occurring, which stated that
Defendant would launch Gamebox on December 14, 2017. Atari, S.A. was forced to make a similar
announcement to avoid confusion among industry observers and its customers and to comply with applicable
stock market regulations.

6. On December 13, 2017, one day before the scheduled launch, and after months of telling Defendant
that the Atari VCS Project would be ready, Plaintiff resigned as Manager via e-mail (attached hereto as Exhibit
1) without any prior notice. Plaintiff’s did not want to be associated with the Atari VCS Project because it was
not ready to be launched the following day, December 14, 2017, and he did not want to ruin his reputation.

7. Plaintiff’s resignation did not comport with the Agreement. The term of the Agreement was scheduled
to last one-year unless it was renewed timely. Section 5 of the Agreement states that “either party may terminate
[the] Agreement at any time upon providing thirty (30) days advance written notice to the other Party.”
Plaintiff provided no such notice.

8. Defendant cancelled the Atari VCS Project’s scheduled launch because Plaintiff’s promises that the
Atari VCS Project was ready proved empty. Defendant was forced to re-assess each part of the Atari VCS
Project, contract with third-party for the development of a controller, and more importantly spent months
checking the exact status of the Atari VCS Project, building webpages, developing a marketing and pricing

strategy, all of which were supposed to be ready for a launch on December 14, 2018. The delay injured
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Defendant’s reputation, which may have contributed to the decline of the parent company’s share price
December 2017. The Atari VCS Project ultimately launched on May 29, 2018.

9. On December 13, 2017, Defendant’s CEO called Plaintiff and told him that his resignation was
accepted given the obvious breach of confidence by Plaintiff and that a transition period was to be organized.
On January 26, 2018, Defendant notified Plaintiff that his withdrawal/resignation had been accepted as of
December 13, 2017, and requested that Defendant return all material and work for hire to Defendant.

10. Plaintiff’s withdrawal from the Agreement had a broad impact. Plaintiff was not a Member of
Defendant when he resigned and was not entitled to any distribution under the Operating Agreement. Section
10.6 of the Operating Agreement makes it clear that when a party is no longer a Member, that party “shall not
be entitled to receive any distributions from the Company.” The Stock Option notices also required that
Plaintiff be continuously employed with Atari, S.A. and/or its affiliate to receive the remaining options.

11. When Plaintiff resigned on December 13, 2017, Plaintiff’s sole source of compensation was pursuant
to the Agreement, as amended by Amendment No.1, dated October 20, 2017. Plaintiff’s compensation was
based on launching the product and raising money on the Indiegogo crowdfunding platform. The initial
$50,000 represents money Defendant loaned to Plaintiff in connection with the Atari VCS Project, and the
remaining $150,000 represents Defendant’s investment in the Atari VCS Project.

BREACH OF CONTRACT

12. Defendant repeats and re-alleges paragraphs 1 to 11 of the Counterclaim.

13. Defendant and Plaintiff were parties to a valid agreement.

14. Plaintiff breached the Agreement by resigning abruptly from the Atari VCS Project on the eve of the
scheduled launch and failed to manage Defendant’s crowdfunding initiatives.

15. As a result of Plaintiff’s wrongful conduct, Defendant suffered damages in an amount which will be
proven at trial.

UNJUST ENRICHMENT

16. Defendant repeats and re-alleges paragraphs 1 to 15 of the Counterclaim.
17. Plaintiff agreed to lead the Atari VCS Project pursuant to the Agreement.

8
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18. Defendant advanced over $50,000 to Plaintiff to lead the Atari VCS Project.

19. The Agreement provides that Contractor would receive no salary during the development stage of the
Atari VCS Project and that compensation was based on revenues after the Atari VCS Project launched and
funds were raised on Indiegogo.

20. Plaintiff resigned abruptly before completion of the Atari VCS Project and has not returned the
advances to Defendant.

21. Asa consequence of Plaintiff’s wrongful conduct, Plaintiff would be unjustly enriched if he is allowed
to keep the advances.

PRAYER FOR RELIEF

WHEREFORE, Defendant respectfully requests judgment as follows:
a) Dismissal of the Complaint with prejudice in its entirety;
b) Compensatory damages in an amount to be determined at trial;

c) Reasonable and proper attorney’s fees and costs in connection with the this
proceeding;

d) Pre and post-judgment interest as permitted by law; and

e) Such other and further relief as this Court deems just and proper

Dated: New York, New York BRESSLER, AMERY & ROSS, P.C.

August 7, 2018
By: _ /s/Denver G. Edwards

Denver G. Edwards
Michael Gaico
17 State Street, 34™ Floor
New York, New York 10004
Tel.: 212-425-9300

Attorneys for Defendant
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EXHIBIT 1
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Fwd: **Withdrawal from project**

From: Ataribox

Subject: **Withdrawal from project**

Date: December 13, 2017 at 7:20:15 AM EST |
To: Fred Chesnais -

Fred,

| want to withdraw from the project. 1 understand this presents a significant short-term
PR issue, and the timing is highly inconvenient, however | think it is better to do this
today, before there are actual customer commitments, ar more information is publicly
available. This is not an easy decision on my part. | have worked on this full-time now
for almost 9 months, effectively for free, with massive opportunity cost, with major
shifts in my personal deal structure, and with other personal impacts far greater than |
think you realize (from a personal financial standpoint, from a family standpoint, and
from a health standpoint).

I've built an entire strategy from zero, and pulled together a global team of experts to
drive what is a highly complex project; for effectively no investment, and | am still
unsure that the value, effort, or risks are truly understood. Based on a series of external
factors, customer feedback, gaps in readiness on content and controllers, workload
overall, and the aggregate risk of all these factors; my recommendation last month was
that we should delay to Spring 2018. The reaction to the recommendation, and the
manner in which discussions have gone since, has been really concerning and
discouraging.

Based on the extreme pressure brought to bear on going live in December, | finally
agreed to try to go live this week (having restated the risk), however 1 day before
launch we are still not ready. | had hoped we could find a workable solution with
DreamGear, and a video story on content. Now the DG deal has collapsed, and despite a
lot of effort today, we have no other options to show. Customers continue to be
extremely demanding on content (and as you know we have limited titles to show, and
are still working on how we might present it).

My assumption is that despite these issues there will still be a desire to push ahead with
launch no matter what, and | feel | have failed to effectively impress the risks associated
with this. | believe going live now will lead to considerable negative press, and customer
feedback, far greater than any short-term PR issue on announcing a delay. As the main
human face of the project, | do not want the reputation risk of being part of a launch in
those circumstances.

I understand you believe we will never be able to satisfy peoples desire for content and
information, and that we can address what we are missing by showing limited

1
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information on controller and content, explaining we are working on things. The
problem with telling people ‘we are working on it’ is that it requires customer trust.
Unfortunately, based on the feedback | am seeing, | don’t think we are trusted enough
to get away with this approach. We need to build trust, and that makes our opening
public position on Ataribox all the more important to get right. | remain as convinced as
ever that Ataribox can be a massive value driver for Atari; however only if it is launched
and executed well.

Lastly, | have done my best to adapt to your management style, however | think we
remain misaligned on what it takes to effectively run a hardware business, and to make
Ataribox a long-term success. We continue to misunderstand and clash with each other,
even on minaor issues, and it is only a matter of time before that leads to more serious
issues. The difference in management styles, and interpersonal concerns (on top of an
already extremely challenging project) unnecessarily add to the stress and risk. There is
plenty more | could add in terms of concerns on how we are working, however in short |
think it’s better to withdraw now hefore the business complexity increases.

Based on where we are today | stand by my recommendation from several weeks ago,
hamely:

e Push the launch to Spring {exact date to be determined)

e Craft a positive message on why we are delaying

e Reevaluate the budget to secure the team until launch (and ensure a timely
process for payments)

e Fix a firm strategy for the controller and PORT products

o Dedicate resources to implementing a clear and compelling content offering

» Reignite the community with a clear plan of information release between
announcing the delay and Spring launch

Whatever your decision on how to proceed (go-live, delay, cancel), | am committed find
a way to make arrangements to transition as effectively and professionally as possible to
whatever structure you want to put in place, and to craft external communications with
partners.

Also, assuming that you do not go live this week: | would recommend that actions are
taken urgently this morning: namely, inform the team, and craft a PR messagze on the
delay. I am also willing to help support this effort.

I am not sure when you get back into NYC but obviously we should discuss how to
handle and communicate asap in the morning. Please let me know once you are
available.

Regards,

Feargal.



